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RECENT IMPORTANT DECISIONS 421 

Co., 1 Met. (Ky.) 164, 71 Am. Dec. 461 and note. Such rules and regula- 
tions have been held valid whether known to the sender or not. Tel Co. v. 
Carew, 15 Mich. 525; Grinnellv. Tel. Co., 113 Mass. 299. The authorities 
are by no means uniform and while the liability may be limited as above, 
according to the decisions of the Knglish courts, the Supreme Court of the 
United States and many of the state courts, yet the decisions of many courts 
hold such regulations void as against public policy, "unjust, unconscionable, 
without consideration and wholly void." Tyler v. Tel. Co., 60 111. 421. 
"Telegraph companies are quasi-public servants. They should no more be 
allowed to effectually stipulate for exemption from their duty, than should a 
carrier of passengers or any other party engaged in a public business. Why 
should they refuse to perform the common duty of care and diligence? Hav- 
ing taken the message and the pay, why should they not do all things neces- 
sary (including the repeating) for correct transmission." See Ayerv. Tel. 
Co., 79 Me. 493; Tel. Co. v. Griswold, 37 Ohio St 301; Tel. Co. v. Crall, 
38 Kan. 679. The decision of the principal case marks the modern tendency 
toward a more strict rule of liability as shown in this case, by the adoption of 
a constitutional provision making telegraph companies liable as common car- 
riers. 

Telegrams — Failure to Deliver — Limitation of Liability. — The 
plaintiffs were partners engaged in buying and selling horses, in the states of 
Utah and Wyoming, with their principal place of business in Ogden, Utah. 
They had about 280 head of horses at Green River, Wyo. , which they had bar- 
gained to sell to one Searcy at $11.00 per head. B. B. Brooks, one of the 
partners, sent two messages, one marked "rush," to R. S. Brooks, the other 
partner, informing him when Searcy would arrive at Green River to receive 
and pay for the horses. Neither message was delivered, having been negli- 
gently laid aside at the sending office, and as a consequence the sale was lost. 
The company relied in part, upon the usual stipulations printed on the back 
of its blanks, exempting itself from liability for mistakes or delays in the 
transmission or delivery or for the non-delivery of any unrepeated message, 
whether happening by negligence of its servants or otherwise, beyond the 
amount received for sending the same. In this action for damages of the non- 
delivery of the messages Held, that such a stipulation could not limit the lia- 
bility of the company, for damages caused by the negligent laying aside of 
the messages at the transmitting office. Brooks v. W. U. Tel. Co. — (1903), — 
Utah— 72 Pac. Rep. 499. 

While a telegraph company may restrict its liability to a reasonable extent, 
it cannot escape liability for the consequences of its own negligence in failing 
to send or deliver the message. See preceding note and Birney v. Tel. Co., 18 
Md. 341; Tel. Co. v. Collins, 45 Kan. 88, 10 L. R. A. 515; Mentzerv. Tel. 
Co., 93 la. 752; Cooley ok Torts (2nd Ed.) 775. 

Telegrams — Non-Delivery — Negligence — Mental Anguish. — The 
following telegram was sent from Mooresville, N. C, addressed to the 
plaintiff at Wedgefield, S. C: "Aunt Hanna Dead. Funeral Sunday. 
Answer quick." The message was never delivered. The plaintiff lived 
beyond the free delivery limits, but although her place of residence was known 
to the operator, the latter wired back, "Party not known. ' ' The sender did not 
know the plaintiff lived beyond the free delivery limits and paid all charges 
requested at the time the message was sent. In an action for damages,//i?/rf, 
It was negligence and bad faith to wire "Party not known" where the send- 
ee's address was known, because extra charges were not paid for delivery out- 
side free limits, that fact being unknown to the sender who paid all charges 



